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DECISION

MILLMAN, Special Master

Statement of the Case

OnApril 13, 1998, the undersigned issued an opinion on entitlement infavor of petitioners, Doug
and Linda Spence, on behdf of their daughter Sarah Kaye Spence (hereinafter "Sarah), that DPT

sonificantly aggravated Sarah’'s pre-exising encephaopathy. Sarah was born with chromosomal



abnormdities and bran anomalies, including heterotopias, and had manifested some degree of
developmenta delay prior to her vaccinaion. Within three days of vaccinaion, Sarah had the onset of
uncontrollable saizures, followed by a steady course downward in development and skills, a course
worsened by brain resections which her uncontrollable seizure disorder necessitated.

At the time of the hearing on entitlement, December 8, 1997, Drs. LedieJ. Raffd and Peter Kollros
testified for respondent, while Dr. Marcel Kinsbourne testified for petitioners.

The hearing on damagestook place on February 10 and 11, 2000, withthe same expertstedtifying
on the issue of sequelae as had testified concerning entitlement. Respondent did not contest that Sarah’s
pre-existing conditionwas sgnificantly aggravated but defended during the damages phase that therewere
limited sequelae of Sarah’ svaccine injury and that her damages were not due to her sgnificant aggravation.
Instead, respondent argued that they were due to her chromosoma abnormalities and brain anomdies,
including her heterotopias.

Respondent and petitioners spent most of two day's of testimony disputing thirty pages of itemized
expenses. Respondent ing sted that numerousitemswere not compensabl e becausethey werenot vaccine-
related and refused to give adallar figure for these items even though, if she lost the defense on sequelag,
the undersgned would be awarding damages for these items.  As a consequence, for over nine hours
spread over two days, the court and counsel went through each and every item because respondent would
not present an amount for many of these items.

Respondent, inher posthearing brief at pp. 5-6, states that the burden of apportioning damagesis
petitioners and, therefore, since petitioners did not so apportion, they did not satisfy their burden.

Respondent stated that the undersigned should award damages that reflect, for ingtance, the differencein



cost between an indtitution in which Sarah would have been placed if she had not been vaccinated and the
cogt of one in which she would have been placed due to the sgnificant aggravation of her condition.
Respondent isinerror inascribingthe burdenof apportionment to petitioners. That burden belongs
to respondent and she did not provide any evidence asto the difference in costs between inditutions. It
isbasic to tort law that once plantiffs (here, petitioners) are entitled to damages, the burdenis on defendant

(here, respondent) to apportion damages. Wilkerson v. Secretary, HHS, No. 90-0822V, 1998 WL

106132 (Fed. Cl. Spec. Msir. Feb. 24, 1998); Costa v. Secretary, HHS, No. 90-1476V, 1992 WL

47334 (Ct. Cl. Spec. Mstr. Feb. 26, 1992), vacated and remanded on other grounds, 26 Cl. Ct. 866

(1992). Here, respondent specificaly asserted that alower cost ingtitution was appropriate for Sarah, but
not because of any gpportionment. Respondent just preferred that ingtitution (to be discussed below).
Smilaly, dthough respondent claimed other items wereether not vaccine-related or that Sarahwould have
had to have had some treatment or therapy anyway, she did not apportion between pre-vaccination and
post-vaccination conditions.

The intent of the Vaccine Program cannot be to make recovery of damagesharder for petitioners
thanif they were in normal avil courts by putting the burden of gpportionment on petitionersinthis Program
wheress, in civil courts, the burden is on defendantsin tort actions. (The purpose of the Vaccine Act was
"to establish a Federal 'no-fault’ compensation program,” H.R. Rep. No. 908, 99th Cong., 2d Sess. 3
(1986).)

In D'Ambra v. United States, 396 F. Supp. 1180 (D.R.l. 1973), &f'd, 518 F.2d 275 (1st Cir.

1975), the mother of afour-year-old boy killed by a postal truck sued the United Statesfor her consequent

psychoneurosis. The court reflected that she would not be able to recover for the psychologica portion



of the damage, but defendant never presented proof of the portion of her damage that was psychologica

rather than physical. Therefore, defendant was liable for the entire amount of her damages. In discussng

the shifting of the burden of proving apportionment to defendant, the court stated:

Id. at 1180.

[W]herethe negligent inflictionof injuryaggravates a pre-existing conditionor disease, and
no gpportionment is possible, it has been hdd that the defendant is ligble for the entire
damage, i.e, Newbury v. Vogd, 151 Colo. 520, 379 P.2d 811 (1963) (pre-existing
arthritic condition); Kawamoto v. Y asutake, 49 Haw. 42, 410 P.2d 976 (1966) (possible
prior back problems and an arthritic condition); Blaine v. Byers, 429 P.2d 397 (Idaho
1967) (pre-exiging arthritic condition); Matsumoto v. Kaku, 484 P.2d 147 (Hawaii 1971)
(pre-exigting back pain), Wise v. Carter, 119 So.2d 40 (Fla. App. 1960) (prior injury).
The judtifications for this principle are, however, different from that used in the multi-
collison cases. It is sometimes said that atortfeasor takes hisvicimashefindshim. See
Blanev. Byers supra. Another raionde is that when a prior condition does not cause
painor disability, the injury caused by the tortfeasor is the proximate cause of the pain or
disability. Comment. Apportionment of Damages, 49 Denver L.J. 115, 116 (1972) and
cases cited therein. See dso Newbury v. Vogd, supra

The D'Ambra court continued:

Where aninjurywhichisindivigble is caused by the negligence of the defendant concurring
withaninnocent cause, asaforce of nature, the defendant isheld responsible for the entire
inury. Haverly v. State Line & S.R. Co., 19 A. 1013 (Pa. 1890) (fire caused by
negligence and wind); Jackson v. Wisconsin Tel. Co., 60 N.W. 430 (Wis 1894)
(nedligently left wire plus lightning); Long v. Crystal Refrigerator Co., 277 N.W. 830
(Neb. 1938) (defective building plus wind), and where an injury is theoreticdly divisble
and one cause is innocent, the circumstance most andogous to the indant case, the
aggravation of pre-existing injury cases condtitutes authority for holding the tortfeasor
totdly ligble.

InDuty v. United States Dep't of Interior, 735 F.2d 1012 (6th Cir. 1984), one of the two plantiffs

in a car accident had a pre-exising abnorma curvature of the spine a the tailbone (known as

gpondylolisthesis). However, she had not experienced pain from this condition prior to theaccident. After
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the accident, she experienced substantial pain and suffering. The court held that defendant was liable for
al damages proximatdy resulting fromhis negligence eventhough plaintiff's injuries may have resulted from
the aggravation of a pre-exiging physicd imparment. Id. at 1014.

TESTIMONY

In her opening statement, respondent’s counsdal said she accepts the undersigned's finding of
gonificant aggravation. Tr. a 293. The issue as respondent phrased it was how much significant
aggravation occurred in light of Sarah’s pre-existing problems. Tr. & 294.

Respondent stated that Sarah should recelve compensation for only her seizure disorder, not for
her mentd retardation or developmenta delay. Petitioners, on the other hand, stated that Sarah’ s sel zures
were extremdy damaging and caused a substantia decrease in her functions. Respondent does not accept
that Sarah’s subsequent seizures were causally related to her on-Table seizures.

Dr. Marcel Kinsbourne testified firg for petitioners. The undersigned previoudy held that Sarah’s
seizures were presumptively due to her fourth DPT vaccination. Sarah has had generdized or grand mal
saizures of varying lengths up to two hours. She becomes cyanotic dueto lack of oxygen. Cyanosis can
cause brain damage and, in Sarah’s case, they did. Dr. Kinsbourne testified that Sarah's seizures are
damaging and life-threatening. She has had three operations and two resections of her brain. Dr. Wheless,
Sarah’ s tregting pediatric neurologist, stated that Sarah’s seizures are life-thregtening.  Status epilepticus
isvery serious and children can die duringit. Seizure discharges cause metabolic needs, but the energy is
decreased.

Sarah’'s Tableinjury caused her seizures. Sarah had a low threshold for seizures because of her

heterotopias.  Once the selzures began, they perpetuated others. Sarah would have been mentaly



retarded in any event, but mentd retardationhasawiderangefrom20to 80 1Q. At aleve of 80 1Q, one
is borderline mentally retarded. We do not know how mentaly retarded Sarah would have been without

thefourthDPT. Thus, we cannot extrapol ate how capable she would have been without the vaccination.

Sarah’ sconditionisunique. Thereareindividuaswith casesas mild as Sarah’ swho have not had
seizures. Not everyone who has heterotopias has seizures. Sarah did not have saizures until she was 19
months old. According to Dr. Peter Huttenlocher, saizures are most likely to occur later in life, with the
average age being 14 years. Sarah had severe saizuresin adeveloping brain. In petitioners exhibit 32,
Dr. Whelesswritesin1997 that he searched the medicd literature for abnormdities of the fifthchromosome
and found they are not related to seizures. Moreover, on page 309 of thefile, which is the second page
of Dr. Greenberg’ sgenetic report, linethree showsthat Sarah’s overdl findings are less severe than those
reported in the literature. Heterotopias are the way her anomay impairs brain function, but her
chromosomad conditionislessseverethanothers. Dr. Wheless cannot gpportion between Sarah’ sdamage
from her congenita problems and that from her post-vaccina seizure disorder.

At Sarah’'s examination at 10 months, she was doing rdaively wel. With the exception of her
gross motor skills (she had hypotonia), she was not considerably below normd. It would be precarious
to project her future if she had not had seizures. Thus, where shewould have ended upisnot predictable.
The undersigned so hdd in my decision on entitlement (that Sarah’s phenotype is unique to her). Dr.
Kinsbourne agrees. Hedso agreeswith the undersgned sentitlement opinion when | cited Dr. Overhauser

who could not provide alist of expected symptoms in the absence of vaccination.



Sarah had a lower threshold for seizures due to her heterotopias. Dr. Wheless could identify
particular heterotopias as the foci of her focal seizures. Finding afocus does not mean it isthe only one,
however. There aremultiplefod. Itismoredangerousfor Sarah to have status epil epticus because of her
lowered seizurethreshold. Dr. Kinsbourne could not predict when, if ever, Sarahwould have saized if she
had not received her fourthDPT. Referring to the undersgned’ sdecision on entitlement and my discusson
of the Raymond article, Dr. Kinsbourne testified that the onset of seizures later in life leads to a better
outcome.

Sarah has had two brain resections and the implantationof avagd nerve simulator. Her second
brain resection was performed to treat her seizure disorder. Relying on the affidavit of Sarah's specid
educationteacher, Dr. Kinsbourne stated that before the operation, Sarah could walk fredy, sit wdl, and
movesideways. After the operation, shewasinawheed chair in which she had to be strapped, had difficulty
feeding hersdf, lost dl speech, and hed left hemiparesis

On cross-examination, Dr. Kinsbourne stated that Sarahwould have beenmentdly retarded absent
the fourthDPT, but DPT sgnificantly aggravated her conditioninduding her menta functioning. He cannot
project her outcome absent the DPT, but she would have been at the high range of mentd retardation,
about an 80 1Q, and then she could have taken care of hersaf and worked, such aswaiting on tables or
pumping gas. Her condition today is moderately to severdly mentaly retarded (40 to 80 1Q).

At 19 months, Sarah was ableto St and also to cruise. She did have hypotonia. No one can
project an IQ from one or two gross motor skills. 1Q condsts of cognitive, language, and socia kills.
Doctorsusudly vauethe 1Q at alater age, such asthree years. Sarah’s condition has not changed since

Dr. Kinshourne testified in the case on entitlement.



Dr. Kinsbourne disagreed withhisearlier testimony inanswer to my questionthat mentd retardation
and Sarah’ stherapiesare rdated to the trisomy of her 5P. During the entitlement hearing, he tedtified that
only her seizure disorder was compensable (Tr., p. 105, 1. 22, to p. 106, |. 9). Her resections damaged
her. Occupationd therapy, which addressesfine motor control, isused for her left hemiparess due to her
second resection. Sarah’s speech was impaired by her operation and she should have speech therapy.
Vocationd therapy isinapplicablein this case.

Sarahdrools because she has difficulty swalowing. She has had cumulative damage to her brain.
Severdy retarded people oftendrool. Sheis spastic and needsfoot splints. Shelimps. She hasweakness
due to her left hemiparess. Sheis Hiff, tense, and weak. Sheisten years old and till in digpers due to
her severe brain damage. She is helpless and cannot do anything for hersalf. Her vaccine injury
contributed subgtantidly to her current condition because of the natureof her seizure disorder whichcaused
repested anoxia and required two brain resections.

Respondent’s counsel referred to respondent’ sexhibit U, an article about heterotopias.® Eighty-
two percent of the 33 patientsinthe study had recurrent seizures, dthough most had normd intdllectud and
motor function. Some presented with mild menta retardation and neurological deficits. Dr. Kinsbourne
dated that most had mild seizures which occurred after age three.

Respondent cdled Dr. Peter R. Kollros, a pediatric neurologigt, to tegtify. He stated that DPT
caused Sarah'sfirgt seizure. Sarah has severe menta retardation, neurologic impairments, an intractable

seizure disorder, a genetic conditionassociated withmentd retardationand developmentd delay, bilaterd

1 “Periventricular and subcortical nodular heterotopia. A study of 33 patients,” by F. Dubeau,
et d., Brain 118:1273-87 (1995).



nodular heterotopi as, and aneuromigrationd defect because of a markedly abnormal anterior tempora lobe
(which was excised).

The Univergty of Texas Medicd Center did agreat ded of epilepsy monitoring on Sarah, which
led to her two resections. They put grids on her brain to locate the foci of her seizureswhichwererelated
to her brain abnormdity. Sarah’s underlying condition is associated with menta retardation. The reason
for the two temporal |obe resections was that the vast mgority of Sarah's seizures came from a particular
focus. After both surgeries, Sarah’s seizure frequency temporarily decreased. However, another seizure
focus took over and she resumed seizing.

Sarah has multiple, bilateral heterotopias. The Dubeau article (R. Ex. U) refersto periventricular
nodular heterotopias and dividestheminto two groups. patients 1 through 20 had only nodular heterotopias
while patients 21 through 33 had additiona subcortical heterotopias. Sarah would have fit into this |atter
group,? al of whom had saizures and some of whom had seizures very early even at two months of age.
Of this sub-group, 100 percent had seizures, dthough of the entire group of 33 patients, 82 percent had

seizures. But the group was normd intellectudly and motoricaly.

2 The ages of onset for seizures in patients #21-33 as well as whether they are mentally
retarded and, if so, their 1QS, isasfollows. #21 - age 2, 84 1Q; #22 - age 12, 82 1Q; #23 - age 7; 89
1Q; #24 - age 2; low 1Q; #25 - age 12; normal 1Q; #26 - 2 months, normal 1Q; #27 - age 20; 81 1Q;
#28 - age 33; 88 1Q; #29 - age 10; 80 1Q; #30 - age 26; low 1Q; #31 - age 5; 89 1Q; #32 - age 21,
64 1Q; and #33 - age 8, 92 1Q. R. Ex. U, pp. 1279-80. The authors State, at p. 1281: “ Grey matter
heterotopias..., like other neurona migration disorders, give rise to a broad spectrum of severity, from
no dinica symptomsto epilepsy and mild intdlectud dysfunction.” Only one of the patients had satus
epilepticus. 1d. at p. 1283. “The patients had norma or only mildly impaired intellectua development.”
I1d. at pp. 1283-84. The average age of onset of epilepsy in the group with subcortica nodular
heterotopias (patients #21-33) was 12.2 years. Seven or 53% of this group were developmentally
delayed. 1d. a p. 1284, Table 3. “The mechanisms by which heterotopic grey matter resultsin
sezuresare..unclear.” Id. at p. 1285.



Dr. Kollros tedtified that Sarah’s specific genetic deficit has a highly varidble 1Q. He does not
know how muchcyanoss she had fromher saizures. In her fird year, she did not have any cyanosis. The
MRI takenafter her first seizure did not show evidence of focal infarction. Theearly MRIsdid not mention
her heterotopias, which Dr. Kollros admitted was due to the incompetence of the radiologist reading it.
Tr. a 389. Dr. Kollros attributes a substantial amount of Sarah’ s mental retardation to the trisomy of her
5p. That genetic defect should result in an 1Q between 20 and 80. Tr. at 392. Dr. Kollros does not
remember if Sarah experienced cyanoss in the second year of her saizure disorder. Her bran
abnormalities may have caused her menta retardation.

By the time Sarah had her firg seizure, she was not waking, had four words, and was severely
globally delayed. By April 29, 1991, at the age of ten months, she could not St which indicated that she
was deveopmentaly delayed. At thirteen months, on July 12, 1991, she sat up when put into a Stting
postion. Children should be able to maintain a Sitting position at seven and one-quarter months. Tr. a
395. Dr. Kallros agrees with Dr. Kinsbourne that in aten-month-old, calculaing 1Q is meaningless. At
19 months, Sarah had just begun to cruise, whichis normaly done at nine months. He thinks Sarah could
have had an 1Q or a developmenta quotient of 47 then.

Dr. Kallrostedtified that Sarah had a very sgnificant setback after her second brain surgery. Some
of her developmenta delays were her hemipares's due to complications fromthat surgery, and the reason
for the surgery was the seizure focus due to a heterotopia. Tr. at 398-99.

The undersigned asked Dr. Kollrosif his opinion was that every seizure Sarah had, except for the
firg ones after her DPT, were due to her pre-existing condition. Tr. at 399. Dr. Kollros answered that

he did not know. It wasdifficult to say, but the University of Texasevauated Sarah and found that she hed
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foca saizuresthat were her predominant formof seizure due to specific dbnormdities that were congenitd.
He thinks a subgtantia mgority of Sarah's seizures were due to her brain abnormalities. “It is dmogt as
severe asaizure disorder had she not had the fourth DPT.” Id. He thought it impossible to say when she
would have seized absent the DPT, but thought there was no rdationship between Sarah’ sinitid post-DPT
Seizures and her seizures months later.

Dr. Kollrostedtified that it is better never to have saizures. In rats, there is the concept that one
seizurekindlesanother. Whether thisgppliesto humansiscontroversd. If it doesapply, itisunclear which
seizure begins the kindling. He thought there was no evidence that the age of onset made any difference
in Sarah’s condition. She continued to make developmenta progress up to her first brain resection.
Today, she is dill unable to walk, dtill babbles, has generdized hypotonia, and a developmental quotient
of 33. Sheis at a ninemonth level. Sarah’s initial and later seizures did not alter her structural
abnormdities.  There was no evidence of anoxia after her first seizure.

Dr. Kollrosstated that it ismost likdly that Sarah’ s subsequent seizures in 1992 were unrelated to
her fird saizure after her fourth DPT vaccinaion. Her first saizure was generdized and unrelated to foci
due to a heterotopia. Sarah has agenesis of the corpus callosum, a marker for problems in brain
development. The mgority of people with agenesis of the corpus calosum have developmentd delay.
Epilepsies due to neurona migration are often intractable. Sarah’s subcortical and periventricular
heterotopias are neuromigrationa abnormadlities. She has multi-foca abnormdities. Her developmental
delay is within the range of patients with chromosomal abnormalities. In Dr. Kollros' opinion, Sarah's
current conditionis no different fromher pre-DPT conditionexcept for the Sgns and symptoms of working

that condition out.
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On cross-examination, Dr. Kollros admitted that Sarah’s phenotype is unique to her and that her
seizures are very severe.  They would be life-threatening if not treated. It is common for anoxia to
accompany status epilepticus seizures. Her second brain resection caused substantial damage to Sarah.
The presence of heterotopiasin Sarah’s brain lowered her seizure threshold.

A il leve of seven to nine months in a ten-month-old does not permit the conclusion of
developmentd delay. Sarah was not delayed in dl areas at the age of ten months. Sarah's socid skills a
10 months were not developmentaly delayed. But at the age of 19 months, she was not walking or
gpeaking, putting her outside the norma range.

Respondent’ s second witness was Dr. Ledie Raffel, apediatric geneticist. She stated that Sarah
would have been significantly mentdly retarded due just to the partid trisomy of her 5p. She had clear
evidence of globa developmentd delay before the fourth DPT. She did not have a comprehensive
examinationafter the age of tenmonths, but she had generdized, persstent developmental delay indl areas
a 19 months. All of Sarah’s symptoms are consstent withher chromosomal anormdity. Too much has
been made about mild phenotypes being associated withasmadler duplicationof 5p. Thereisafar anount
of vaiability.

Withthe duplicationof 5p, the 1Q rangesfrom20 to 80. In children with the smalest duplications,
whenreferenceis madeto amilder phenotype, there is ardative absence of facid dysmorphisms, cardiac
abnormdities, and intestind abnormadlities. It is not clear that amild phenotype is unassoci ated withmenta
retardation and seizures. It is difficult to tell what is usud, based on the literature of three or four case
reports. Thereisno direct correation between the amount of duplication and developmentd delay. Every

child with the smallest duplication has developmenta delay. The absence of mentd retardation is due to
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the very young age of children reported in the literature. There is a recent article describing two older
patients with a amd| duplication of 5 who have only mental retardation with 1QS of 65 and 62. A
“phenotype’ means adlinical manifestation of agenetic problem. Sarahisunique because shehasasmaler
duplication than others do.

Therewasgood documentation of gnificant developmentd delay before Sarahreceived her fourth
DPT. Saah's duplication involves the pl5 band which is closest to the end of the short arm of
chromosome 5. Medica scienceis not yet at the point to link clinical Sgnsto the p15 band. People with
duplication of the short arm of chromosome 5 (bands p14 and p15) dl have devdlopmenta dday, facid
abnormalities, and cardiac dbnormalities. A partid duplication does not involve the entire short arm of
chromosome 5p (bands pl11 to p15). In al humanchromosomes, thereisashort armand alongarm, and
they are not symmetric. We do not know the purpose of chromosome 5p. There are hundreds and
thousands of genes on every chromosome.

Sarahhastwo breakswithin her chromosome arm, but there are not supposed to be any breaks.
Dr. Reffd has not yet had a patient with exactly the same duplication as Sarah.  She has had one or two
patients with a duplication of chromosome 5 which involved the entire short arm of chromosome 5 and
resulted insevere mentd retardation and an unusud facid gppearance. Itisnot unusud, however, to have
different results. In Down syndrome, in which there is duplication of chromosome 21, 60 percent of the
children have congenita heart defectsand 40 percent do not. But the chromosome does not explain why
there isthis difference. One cannot say that thereis aparticular chromosoma band that correates to the
worst symptoms. People with duplication of the 5p have hypertdoriam, large mandibles, a long narrow

head (dolichocephdy), and mentd retardation. Comparing Sarah’ sfirst 19 monthswith her first 28 months,
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Dr. Raffd tedtified that based onthe literature and Sarah’ sdegree of developmentd delay, Sarahexhibited
mentd retardation, but the exact degreeis difficult to identify. Thereisasmdl likelihood that she would
have had gainful employment any way. She may have been able to be involved in a sheltered workshop
had she not had the fourth vaccination.

On cross-examination, Dr. Raffed admitted that there is no rule that more or less chromosomal
involvement equates with a better or worse condition.

DISCUSSION

Underganding what the statutory presumption means is integrd to understanding the following
discusson. Under the Vaccine Act, an on-Table RSD means that the vaccinee had a seizure within three
days of her DPT, followed by two afébrile seizures within ayear of vaccination. 42 U.S.C. § 300aa-
14(b)(2)(B).3

Sara' sfirg saizure, on-Table, wason January 25, 1992. Her second seizurewasin March. Her
third was on April 9, 1992 and was afebrile. Her fourth was on November 22, 1992 and was afebrile.
The congressona intent as manifested in the Act is that the vaccinee' s seizure disorder is caused by the
vaccine. That means that Dr. Kollros attempt to digtinguish Sarah’s firs saizure, dueto fever from the
DPT, fromher subsequent seizures, months later, fliesintheface of the presumption Congress created: that

DPT caused in fact Sarah's saizure disorder. The undersigned is not at liberty to ignore a statutory

3 Subsequent to the filing of petitioners’ petition, the Department of Hedth and Human Service
promulgated regulations, effective Mar. 10, 1995, removing RSD from the Table. See National
Vaccine Injury Compensation Program Revision of the Vaccine Injury Table, 60 Fed. Reg. 26,7689-
91 (Feb. 8, 1995), codified at 42 C.F.R. 100.3.
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presumption. Thus, the undersgned cannot hold that Sarah had a vaccine-caused seizure but her
subsequent seizures that year were a different disorder.

Moreover, based onthe uncertain testimony of Dr. Kollros (he was not sure whether Sarah’ s non-
DPT-related saizuresbeganin 1992 or 1993) and the more credible testimony of Dr. Kinsbourne (Sarah's
seizures were damaging, part of status epilepticus, and related to each other), the undersigned holds that
her seizures are dl part of one saizure disorder caused by DPT. Petitioners have prevailed on theissue of
whether Sarah’ s saizuredisorder, induding dl of her seizures, sems fromher initid seizure post-DPT. But
this case does not rest soldy on afinding of on-Table RSD. The undersigned hasa so held that Sarah had
on-Tablesggnificant aggravation. Sarah’ scongenita aonormaitiesmadeher moresusceptibleto developing
asazuredisorder once DPT triggered the first seizurethrough afever. Congress understood that children
withpre-existing conditions can become muchworse due tovaccineinjuriesand thus included the category
“ggnificant aggravation” among the injuries covered under the Vaccine Act. 42 U.S.C. § 300aa-33(4).

Respondent defends by saying that the seizures areirrelevant to Sarah’ s menta retardation and
developmentd ddlay because her congenita condition (trisomy of 5p and numerous heterotopias) caused
them. But respondent’s own expert pediatric neurologist, Dr. Kollros, testified that Sarah’ s resections,
doneinorder to control her intractable seizures, devastated her condition. 1tisnot crediblefor respondent
to say that Sarah’s congenitd condition is the cause of her mentd retardation and developmental delay
when Dr. Kollrostedtified that her resections resulted in her being in a nine-month-old condition, unable
to walk, feed hersdlf, or spesk, al of which skills she could perform before her resections. This drastic

reversal is substantiated inthe medica records aswell asinthe report of Sarah’ s specia educationteacher.
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Dr. Kinsbourne referred to thisin histestimony. Sarah hasbecome a prisoner of her seizuredisorder and
its consequences.

No one tried to gpportiondamagesbetweenher mentd retardationand devel opmenta delay before
and after the fourth vaccination. Dr. Kinsbourne did note, however, that athough she was delayed prior
tothefourthvaccination, Sarahwas not terribly delayed and her chromosoma conditionwas not as serious
as her current conditionwould indicate. She might have maintained a borderline 1Q without the effects of
the vaccination. Now, sheis ill in digpersat the age of ten, and helpless. Dr. Kinsbourne testified thét,
dthough Sarah might have eventudly seized, it isnot clear when. If shehad seized later inlife, her condition
would have been better.

The gtatutory presumption of causationsatisfiespetitioners burdenthat the vaccine caused Sarah
to seize. The court holds that Sarah’s subsequent seizures are part of her DPT-saizure disorder. Her
devadtating condition is due to attemptsto control her seizuredisorder. What remainsat issueare Sarah's
damages. Respondent does not contest the prior holding of significant aggravation, but refusesto pay for
the ggnificantly aggravated condition. (The damages decision of the undersigned is in a separate,
unpublished opinion, filed December 21, 2000.)

The undersigned holds that Sarah is entitled to 100 percent of her damages because: (1) she has
an on-Table ggnificat aggravetion; (2) her on-Table RSD led to her brain resections; (3) her brain
resections caused devastating mentd retardation and developmenta delay, far worse than her condition
prior to her fourthDPT vaccinaion; and (4) once petitionersproved Sarah’ s damages, respondent did not

apportion the damages between her pre- and post-vaccina conditions.
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Atthe damagesportionof the hearing, respondent contested 104 items (congsting of 216 subparts)
of compensation. After the hearing, respondent decreased theitemsin dispute to 65, practicaly one-third.
(She agreed to five other items conssting of 17 subparts, which increased to 22 undisputed items after the
hearing.) Apparently, before the hearing, respondent would not work with petitioners on these items.
Hence, the educationa process of going through a hearing markedly reduced her contentions about items
to be compensated. This educationd process could have taken place before the hearing if counsel had
beenwillingto work together. 1tisawaste of everyone stime and money for respondent to avoid thebasic
job of determining the appropriate cost of requested items. Regardless of respondent’s position on
sequelag, she should have computed damages in the dternative in case she did not prevail on the issue of
sequelee.

One example of thiswadte of time was respondent’ s chalenge of petitioners' request for wipes.
Respondent estimated that Mrs. Spence needs only five wipesaday for Sarah. Mrs. Spence testified that
she usesten wipesa day for Sarah. The undersigned believes that Mrs. Spence is totaly credible and,
being the daily caregiver for Sarah, knows how many wipes she needs each day. Petitioners stated that
the wipes cost $3.90 for a 46-count box, for an annud tota of $292.00, in Houston, Texas, where they
live. Respondent’s life care planner contacted CV S pharmacy, which is not in Texas, and came up with
a cost of $4.99 for an 80-count box, for an annud total of $219.00. The court discussed the issue of
whether Mrs. Spence was entitled to an extra $73.00 per year, or approximately $6.00 a month, for the
cost of wipes based on the highly improbable suppostion that Mrs. Spence would do her shopping
thousands of miles away from her home. The undersigned has the definite impression that respondent

and/or her life care planner Ms. Moss did not make a serious attempt to determine appropriate costs.
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The same wasteful exercise concerned Mrs. Spence' s request for digpers. Respondent agreed
on the cost per digper, but not on the frequency of diaper replacement. Respondent later conceded the
frequency of diaper changes, but not until after the nine-hour hearing. Respondent’ slife care planner based
her figure on the frequency of diaper replacement based on what a norma child would wear. Tr. at 639,
. 3-4. However, Sarah is not anormd child and usesmore digpers. Respondent insisted on paying just
for four diapers per day; Mrs. Spence said she needs six. Respondent’ slife care planner, Ms. M oss, then
said, “I can’t discount anything that she [Mrs. Spence] is saying becausesheiswithSarahonadally basis.”
Tr. at 642, 1l. 16-17. Ms. Moss explained that she looked at bills and counted the digpers arriving at the
house, but Mrs. Spence explained that she had an excess of digpers due to the manufacturer’ s mistaken
ddivery of too many of them, which explained why she was not ordering the number she needed (because
she had aready supply). If Ms. Moss had just spoken to Mrs. Spence about the discrepancy between
what petitioners requested and what the hills seemed to suggest, we could have proceeded without having
thisitem in controversy. The fallure to communicate was aso obvious in both parties' life care planners
citing a difference of three dollars ($9.99 versus $6.49) for maybe 100 pair, or 50 pair, or 25 pair of latex
gloves (the planners were not sure). And thiswas after the life care planners called the same store. This
type of inefficiency isinexcusable.

Counsdl are officersof the court and are obliged to come to ahearing withthe ability to darify and
narrow the issuesfor the court to decide. That counsdl obvioudy have great antipathy for each other isno
judtificationfor falingto functionresponsibly.  Petty bickering over hundreds of items does not serve the

purpose of the Vaccine Act “to establishaFedera ‘ no-fault’” compensation program under which awards
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can be madeto vaccine-injured persons quickly, eeslly, and with certainty and generosity.” H. Rep. Rep.
99-908, Pt. 1, 99" Cong. 2d Sess. (Sept. 26, 1986), at 3.

The undersgned alerts counsel inthis case and future cases that failure to creste adequate life care
plansisnot acceptable. Theundersgned hasnot published counsds namesinthiscase. If behavior smilar
to that demondtrated in this case recurs, the omission of names will not happen in the future.

The undersgned must commend Mrs. Spence for Stting patiently through interminable wrangling
over anextraordinary number of items, and responding honestly and withdignity to the many questions sent
her way every time respondent doubted an item’ s frequency and/or cogt.

CONCLUSION

Petitioners are awarded the damages in a separate opinion on that topic.

IT ISSO ORDERED.

DATED:

LauraD. Millman
Specia Master
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